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County Attorney
Shelby County Re: Applicability of the

Center, Texas anti-nepotiem ste-
‘ : tutes to the appoint-
ment ¢f a policesman
by the City Council
of a clty incorporated
under Title 28, Chap-

ters 1l-10, V.C.S.
Dear Slir H

You have requested an oplnion om & guestion
which, in subatance, is as followe:

Is the city'OOuggil of a city imcop-
porated under Title 28, Chapters 1-10, V.0.S.,
probibited by the anti~-nepotism provigloens

of V.P.C. from eppointing & brother of a
mémber of the coundll to the office of city
policeman, vho will ealso act &8 city soavenger,
end compensate him for his services from public
funde of the city and fees of office?

A ci incerporated under the first ten chap-
ters of Title 28, V.C.3., may provide by ordinsnce for
the appointment of its police officers. :(Art. 998,
V.C.S.) Assuming in the instant case that the clty
council has passed such an ordinance, the councill may
impose upon a policeman the added duties of city
scavenger. (Art. 1002, V.C.8.) Article 998 provides
such police officers "shall receive a salary or fees
of office, or both, as shall be fixed by the city
council.”

Article 3432, V.F.C., Tedds:

"No officer of thim State or any officer
of any district, county, city, precinct, school
district, or other municipal subdivision of
this State, or any officer or member of any
State, dlstrict, county, city, school dlstrict
or other municlipal board, or judge of any court,
created by or under authority of any general op
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special law of this State, or any member of
the Legislature, shall appoint, or vote for,
or confirm the appolntment to any office,
position, clerkship, employment or duty, of
any person related within the second degree
by affinity or within the third degree by
consanguinity to the person s8¢ appolnting
or so voting, or to sny other member of any
such board, the Legislature, or court of
which such person so appolnting or voting
may be 8 member, when the salary, fees, or
compensation of such appointee is to be peid
for, directly or indirectly, out of or from
public funds or fees of office of any kind
or charecter whatsoever.

Article 433, V.P.C., specificelly provides
that the provisions of thig law {Arts. 432 through
437, V.P.C.) shall apply to and include mayors, com-
missioners;, recorders, and aldermen of incorporated

citlee and towns.

Articles 435 and 437, V.P.C., read respec-
tively as follows:

Art. 435. "No officer or other person
included within the third preceding Article
shall approve any account or draw or author-
ize the drawing of sny warrant or order %o
pay &any salary, fee or compensation of such
ineligible officer or person, knowing him
to be so ineligible."

Art. 437. "Whoever violates any pro-
vislon of the five preceding Articles shall
be gullty of 8 misdemeanor involving official
misconduct, and shall be fined not less tham
One Hundred nor more than Ome Thousand Dollars.

Article 5906, Vv.C.S., in part, provides:

"Whoever vioclates sny provision of the
Penal Code relating ¢o¢ nepotism and the in-
hibited acts connected therewith shall be
removed from his office, clerkship, employ-
ment or duty, as thereln provided.
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Theee and other statutes evidence the meti-
culous cere teken by the Legislature to prohibit pub-
lic officers of this Stete, including mayors end &l-
dermen of cities, from appointing thelr near relatives
to public office or employlng them in any other publie
capacity, when their compensation is to be pald, direct-
ly or indirectly, out of public funds or fees of office
of eny kind or character whatsoever.

A policemen of & city 1s & publlic officer.
Ex _parte Preston, 72 Tex. Crim. 77, 161 S.W. 115 (1913);
Yett v. Cook, 115 Tex. 205, 281 S.w. 837 (1926). 'The
inhibitions set forth in Article 432 apply to mayors
and aldermen of cities incorporated under Title 28,
Chapters 1-10, V.C.S. Brothers ere related to each
other with the first degree of consangulnity, and, as
stated by you, come within the prohibited degree of
relationship defined in Article 432. The brother of
&an alderman, if appolinted to the offlice of city pollce-
men by the city councll, will be compensated for his
services from public funds snd fees of office.

In view of the facts reclited and the plaln
provisions of the statutes clted, it is the oplinion
of this office that such an appointment cennot law-
fully be mede.

SUMMARY

The city councll of & e¢lty incorpor-
ated under Title 28, Chapters 1-10, V.C.S.,
cennot lewfully appoint & brother of an
aldermen of the city to the office of city
policeman and compensate him for his ser-
vicea from public funds of the city or fees
of office of any kind or cheracter whatso-
ever. Al‘tB- u32"h37, VnPGCU; Art- 5906,

V.C.S.
Very truly yours
APPROVED ¢ ATTORNEY GENERAL OF TEXAS
;/ula, CZM/LL,O By M W
ATTORNEY GENERAL Bruce W. Brysn

Assglstant
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